SC stays memo allowing post
facto green nod for projects

Law Stipulates
Prior Approval,
Say Petitioners
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New Delhi: The Supreme Co-
urt on Tuesday stayved the
operation of a January 2022
office memorandum issued
by the ministry of environ-
ment, forest and climate
change allowing ex post facto
environment clearance to
projects that allegedly had a
grave impact on the ecology.
These were being availed of
mainly by mining lease hol-
ders.

Appearing for NGO ‘Van-
ashakti’, senior advocate Go-
pal Shankaranarayanan told
a bench of Justices BR Gavai
and Sandeep Mehta that the
concept of ex post facto envi-
ronment clearance — ie clea-
rance after the projects had
already begun or been comp-
leted — was an anathema to
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Environment Protection Act,
which mandated prior envi-
ronment clearance before
starting work on any project.

Thecounsel said the Envi-
ronment Impact Assessment
notification of 2006 insists on
prior environment clearance
for all projects and informed
the court that the problem
started with an office memo-
randum of 2017 which provi-
ded a six-month window for
alleged violators to apply for
post facto clearance. This
was stayed by the Madras
high court. On July 7, 2021,

the ministry issued standard
operating procedures for pro-
cessing EIA applications al-
lowing ex post facto environ-
ment clearance through the
back door, leading to the HC
staying its operation. “When
an independent question of
one Bokaro project came up
in the SC in December 2021,
the SC said although the
Madras HC stay was not chal-
lenged, it anyway applied on-
ly to Tamil Nadu,” Shankara-
naravanan said.

b



